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*
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Before:  GOODWIN, W. FLETCHER, and FISHER, Circuit Judges

Federal prisoner David Baumann appeals pro se the denial of his 28 U.S.C. §

2255 motion to vacate, set aside, or correct his sentence for second degree murder. 

He contends that under United States v. Booker, 125 S. Ct. 738 (2005), and Blakely
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v. Washington, 542 U.S. 296 (2004), the district court violated his constitutional

rights in enhancing his sentence based on judge-found facts.  This contention is

foreclosed because Booker does not apply retroactively to convictions that became

final prior to its publication.  See United States v. Cruz, 423 F.3d 1119, 1119-20

(9th Cir. 2005) (per curiam).

AFFIRMED.


